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Abstract

This study dealt with the issue of the jurisdiction principles of juvenile courts in the United States of America
and the State of Kuwait. This study came to show the similarities and differences in both legal systems. In
order to achieve its objectives, this study adopted the comparative analytical method, by analyzing the judicial
precedents of the US Federal Supreme Court and the Kuwaiti legislative texts. The study concluded that
there are legal provisions in the US legal system that the Kuwaiti legislator is not aware of, and that nothing
prevents the adoption of these provisions in the Kuwaiti legal system, including the adoption of simultaneous
jurisdiction for juvenile crimes between juvenile and adult courts. The provisions that may be adopted also
include, in some cases, allowing judicial and legislative assignment of jurisdiction by the juvenile court to
adult courts. Since the foundations of jurisdiction are new and unknown for Arab juvenile systems, this makes
the study characterized by modernity and benefit to Arab jurisprudence and legislation. In addition, this study
is distinguished by its novelty, since the legislative tool under evaluation is the Kuwaiti Juvenile Law issued in

2015.
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1 Fox, Juvenile Justice Reform: An Historical Perspective, 22 Stanford Law Review.1187(1970).
2 Id

3 S. Davis, Rights of Juveniles 1-2 (2d ed. 1996).

4 Davis, supra note 3, at 2-14.

5 Id. at2-12,2-13.
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7 Davis, supra note 3, at 2-15.
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9  Davis, supra, note 3, at 2-1.

10 See Samuel M. Davis, Children’s Rights uer the Law 258 (2011).

(1) 83U 2015 2d (1171) (13, 0 UL slall Sl 056 plST an ok 2017 2d (1) (3, =Y 0 56 L2 11
o pos 0 e Baldl) j5\2 | ased JS) pa k) T (1) 5,241

12 Davis, supra, note 10, at 285

13 Id. at 258-59.

14 Id. at 259.
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15 D. Kramer, Legal Rights of Children 313 (2 rev. ed. 2005).

16 See: Lamb v. Brown, 456 F.2d 18 (10" Cir. 1972).

17 See: Patricia A. v. City of New York, 286 N.E.2d 432 (N.Y. 1972).
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19 Lamb v. Brown, 456 F.2d 18 (10* Cir. 1972).
20 Patricia A. v. City of New York, 286 N.E.2d 432 (N.Y. 1972).
21 Id. at 434-35.
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22 Id. at 435. See also People v. Ellis, 311 N.E.2d 98 (Ill. 1974) (geer discrimination in juvenile court act struck down on
state constitutional grous). For a discussion of sexual bias in juvenile justice generally, see S. Davis & S. Chaires, Equal
Protection for Juveniles: The Present Status of Sex-Based Discrimination in Juvenile Court Law, 7 GA. L. REV. 494 (1973);
S. Kedia, Creating an Adolescent Criminal Class: Juvenile Court Jurisdiction Over Status Offeers, 5 CARDOZO PUB.
L. POLY & ETHICS J. 543, 552 (2007); K. Taylor-Thompson, Girl Talk—Examining Racial a Geer Lines in Juvenile Justice, 6
NEV. L.J. 1137 (2006). See also the discussion of the issue of sex discrimination in the application of status offense

jurisdiction, infra 8.04, notes 11-16 a the accompanying text.
23 Michael M. v. Superior Court, 450 U.S. 464, 473 (1981).
24 Id.
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26 Fox, supra note 2, at 33-37.

27 Davis, supra note 3, at 2-8 to 2-12.

28 Tex. Fam. Code Ann. § 51.02(2) (A), (B) (West 1996).

29 Institute of Judicial Admin. & American Bar Ass'n, Juvenile Justice Staards, Juvenile Delinquency a Sanctions 14 (1980).

30 See, e.g., In re Braswell, 294 So. 2d 896 (La. Ct. App. 1974) (interpreting statute granting juvenile court jurisdiction over
“child[ren],” defined as “person [s] over 17 ... who commit acts of delinquency before attaining the age of 17 years,” court
permits jurisdiction in case of 17-year-old who committed acts of delinquency while uer the age of 17). Note, however, that
juvenile courts do not have jurisdiction to impose dispositions upon iividuals who have reached the age of majority. Id.

31 See, e.g., Application of Johnson, 178 E Supp. 155 (D.N.]. 1957) (age 27 is beyo juvenile jurisdiction).
32 See, e.g, State v. Scurlock, 593 P.2d 1159 (Or. 1979).
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33 Id.
34 SeelnreS.V., 296 N.W.2d 404 (Minn. 1980) (dicta).
o e i3k 2015 3.;,,5(111)@0,;&1\“;@‘@\»‘\!\a;ur&iu‘z&gdf\,&\ 2017 &d (1) o3, SN 056 35
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36 Fox, supra note 1, at 28. States uniformly impose no minimum age for juvenile court jurisdi.ction over neglected a abused
children.

37 See, e.g., State v. S.P, 746 P.2d 813 (Wash. App. 1987) (statutory presumption of incapacity of children over eight but
less than twelve rebutted by clear a charged with taking iecent liberties uerstood the wrongfulness of his couct), revd on
other grous, 756 P.2d 1315 (Wash. 1988). Note that Washington has statutorily modified the common law presumption of
incapacity applicable to children between seven a fourteen. See supra § 7.02, notes 5-8 a accompanying text.

38 See, e.g., Mass. Gen. Laws Ann. Ch. 119, 52 (West 2008) (“delinquent child” is a child between seven a eighteen who
commits a criminal offense).

39 See, e.g., N.C. Gen. Stat. §7B-1501(7), (27) (a) (2001) (age six is minimum age for juveniles alleged to be delinquent or
uisciplined).

40 See, e.g., Tex. Fam. Code Ann. §51.02(2) (A) (1996) (age ten is minimum age).

41 See, e.g, N.Y. Fam. Ct. Act §$ 301.2 (1), 712(a) (McKinney Supp. 2002) (setting minimum age at seven for delinquency

jurisdiction but setting no minimum for “persons in need of supervision”).
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42 See, e.g., In re Tyvonne M., 558 A.2d 661, 666 (Conn. 1989) (common law presumption of incapacity of children between
seven a fourteen not applicable in delinquency proceedings); State v. D.H 340 So. 2d 1163 (Fla. 1976) (common law
presumption of incapacity inapplicable in juvenile court proceedings).

43  See, e.g., In re Dow, 393 N.E.2d 1346 (111. App. Ct. 1979) (statutory provision imposing immunity from criminal

prosecution for children uer age thirteen (raised from common law staard of age seven) not applicable to eleven a nine-
year-old juveniles charged with acts of delinquency in juvenile court). See also supra note 33.
While cases involving very young children committing delinquent acts are rare, a California case raised the prospects of
a six-year-old being adjudicated a delinquent. A petition was filed in juvenile court charging the boy with the attempted
murder of a 5-week-old infant (later reduced to assault with intent to injure a trespassing) after he a two 8-year-old
boys allegedly entered a neighbor’s home, tried to steal a tricycle, a beat the infant with fists a a stick. Believing that
the boy suffered from mental problems that precluded his competency to sta trial, the juvenile court referee suspeed
the proceedings while the boy uerwent intensive counselling. STAR TRIBUNE (Minneapolis-St. Paul), July 12, 1996, at
13A; All Things Considered: Trial of 6-Year-Old Raises Questions about Development (NPR radio broadcast May 8, 1996). It
is not uncommon for children uer age six to commit acts of arson even though delinquency proceedings are rarely pursued.
L. Montgomery Knight, in 1994: 110,000 Children uer 13 Arrested for Felonies, ROANOKE TIMES & WORLD NEWS,
April 28, 1996, at 1. For a discussion of age issues in juvenile justice, see S. Davis, The Jurisdictional Dilemma of the Juvenile
Court, 51 N.C. L. REV. 195 (1972).
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47 Id.
48 Id.
49 Id.

50 Davis, supra, note 3, at 2-14.

51 The Texas statutes permit probation as a disposition for status offenses such as truancy a running away from home as well
as for criminal violations. Tex. Fam. Code Ann, §$ 51.03(a), (b), 54.04 (West 1996). It is thus theoretically possible for a
juvenile on probation for a status offense to subsequently be fou “delinquent” for merely violating a coition of probation.

52 InreD.L.S., 520 S.W.2d 442 (Tex. Civ. App. 1975).
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53 See, e.g., Fla. Stat. Ann. § 985.03(9) (West Supp. 2012).
54 Neb. Rev. Stat. §43-247 (2011).
B A e a3 2015 23 (1171) 03,5 0 5L pslall Slas Y10 56 oS- Land JAal1 2017 20 (1) (3, a1 056 55
1248502017 L0 5T 5 ¢ p el o 56§ alall sl gall (g bl ule
56 See, e.g., the Alabama a Colorado provisions described in B. Feld, Then Juvenile Court Meets the Principle of the Offense
Legislative Changes in Juvenile Waiver Statutes, 78 J. Criminology 471, 505(1978).

57 For examples of states permitting waivers in all felony cases, see the Alabama a Colorado models. Id. Other states, Maine,

Montana, a New Jersey for example, permit waivers only in cases of certain specified felonies. Id. at 506.

58 See,e.g.,the New Hampshirea Oklahoma provisions (waivers permitted in any felony case with no age minimum). Id. Where
statutes do not specify a minimum age for criminal prosecution, the common law infancy doctrine would arguably exempt

children uer age seven from prosecution.
59 The ages range from 12 in Montana to as high as 16 in a number of jurisdictions. Id.

60 See, e.g., the Massachusetts provisions. Id. at 506, 508 n.10.
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61 This appears to be the model favored in nearly a majority of jurisdictions. Id. at 505-7.

62 See, e.g., the California a Idaho provisions which limit waivers to children over age 16 a 14 respectively. Id. at 505.

63 See, e.g., the Alaska a Arizona provisions. Id.

64 See, e.g., the Illinois a New York provisions. Id. at 512-13.

65 Id.

66 Id.at511-13.

67 See, e.g., the discussion of the Maryla provisions in Davis, supra note 3, at 2-18, 2-23, 2-24.

@55l Ll ys 1agad] o ST SlaY) 056 3NV ol G Sl B YD g bl e i o5 Olaall il (g )Lie 68
) 1302018 (17 T ¢ bl 201 ol ey g0 a3 22

69 Wyo. Stat. Ann. §$ 14-6-203(c)-(f) (Lexis/Nexis 2011).
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70 Ark. Code. Ann. §9-27-318 (c) (Lexis/Nexis Supp. 2005).

71 D.C. Code Ann. § 16-2301 (3) (A) (2001). See the discussion of the statute in United
72 Feld, supra note 12, at 476.

73 Feld, supra note 12, at 490.
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74 Feld, supra note 9, at 503-04. The Juvenile Justice Staards propose a model limiting waivers to fifteen-, sixteen-, or

seventeen-year-olds who commit a crime punishable by death, life imprisonment, or by five or more years imprisonment.

Institute of Judicial Admin. & American Bar Ass'n, Juvenile Justice Staards, Transfer Between Courts 10, 27-28 (1980).
75 Feld, supra note 9, at 508-09.
76 Id. at 508.
77 Id.
78 Id. at 504-07. The procedures a criteria for judicial waivers are considered in detail infra § 9.05.
79 Feld, supra note 9, at 511-14.
80 Id.at511.
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81 Id. at511-14.

82 Id

83 United States v. Bla, 472 F2d 1329 (D.C. Cir. 1972), cert. denied, 412 U.S. 909 (1973).
84 Id. at 1331.

85 Id. at 1334.

86 See. e.g., People v. Sprinkle, 307 N.E.2d 161 (Ill. 1974), cert. denied, 417 U.S. 935 (1974); Jackson v. State, 311 So. 2d 658
(Miss. 1975); State v. Grayer, 215 N.W.2d 859 (Neb. 1974).

87 See, e.g., Myers v. District Court, 518 P.2d 836 (Cob. 1974); Johnson v. State, 314 So. 2d 573 (Fla. 1975).
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89 For a discussion of the crime problem associated with gang activity, see Note, The Jets a the Sharks Are Dead: State
Statutory Responses to Criminal Street Gangs, 73 WASH. U. L.Q. 683, 684-85,691-705 (1995); T. Gest & V. Pope, Crime Time
Bomb: Rising Juvenile Crime, a Predictions That Itis Going to Get Worse, Are Prodding Cities, States a Congress to Seek a
Balance Between Tougher Laws a Preventive Measures, U.S. News & World Report, March 25,1996, at 28. The literature on the
gang phenomena is extensive. For a sampling, consider: ]. Howell, Recent Gang Research: Program a Policy Implications, 40
CRIME ¢& DELINQ. 495 (1994); J. Hagedorn, Homeboys, Dope Fies, Legits a New Jacks, 32 CRIMINOLOGY 197 (1994);
J. Meyer, Iividual Moral Responsibility a the Criminalization of Youth Gangs, 28 WAKE FOREST L. REV. 943 (1993); G.
Curry & 1, Spergel, Gang Homicide, Delinquency, a Community, 26 CRIMINOLOGY 381 (1988); E Zimring, Kids, Groups,
a Crime: Some Implications of a Well-Known Secret, 72 J. CRIM. L. & CRIMINOLOGY 867 (1981).

90 Note, supra note 42, at 686.
91 Cal. Penal Code § 186.22 (g) (West 1999).
92 Note, supra note 42, at 688.

93 See, e.g., Fla. Stat. Ann. § 874.03(2) (b), which, among other things, defined a “criminal Street gang member” as “a youth
uer the age of 21 years who is identified as a criminal Street gang member by a parent or guardian.” The Florida statute has
been ameed removing the age provision. Fla. Stat. Ann. §874.03(2) (b) (West 2000).

94 Some street gangs recruit members who are still in grade school. Note, supra note 42, at 702.
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95 Cal. Penal Code §186.22(f) (West 2014).
96 Id. $186.22(a).

97 Id. § 186.22(b).

98 1Id. § 186.22a (f).

99 Id. § 186.22a (a).

100 See, e.g., People v. Green, 278 Cal. Rptr. 140 (Cal. Ct. App. 1991), abrogated on other grous by People v. Castenada, 97 Cal.
Rptr. 2d 906, 913 (Cal. Ct. App. 2000); Jackson v. State, 634 N.E.2d 532 (I. Ct. App. 1994).

101 See, e.g., Helton v. State,624 N.E.2d 499 (I.Ct.App.1993)
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102 See, e.g., Davis, supra note 3, at 2-23, 2-24; Rosenberg,leaving Bad Enough Alone: A Response to the Juvenile Court
Abolitionists, 1993 Wis. L. Rev. 163.

103 The motivations behi legislative reforms of traditional waiver provisions are discussed by Feld, supra note 12, at 519-28.
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109 Davis, supra, note 3, at 2-13. The statutes sometimes passively define the proscribed miscouct. See, e.g., Ohio Rev. Code

Ann. §2151.022(B) (Aerson Supp. 2002) (“unruly child” defined as, among other things, “[a]ny child who is an habitual

truant from home or school”).

110 See, e.g., Cal. Welf. & Inst. Code § 601 (West Supp. 1998) (juvenile court jurisdiction extes to persons uer 18 years who

violate a “curfew based solely on age”).
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111 See, e.g,, Cal. Bus. & Prof. Code § 25662 (West 1997); Cal. Welf. & Inst. Code § 602 (West Supp. 2002) (possession of or
attempt to purchase alcoholic beverages); Neb. Rev. Stat. §§ 28-1418, 43-247 (Reissue 1995, Reissue 1998) (misdemeanor for
minors uer age 18 to smoke or use tobacco; juvenile court jurisdiction over minors uer age 16 who commit misdemeanors).

112 Cal. Welf. & Inst. Code §602 (West 2002).

113 See supra note 2 & infra note 8.

114 Several states utilize the classifications “person in need of supervision” or “child in need of supervision” to describe
troubled children uer juvenile court jurisdiction. See, e.g., N.Y. Fam. Ct. Act § 712(a) (McKinney 1998) (“person in need of
supervision” includes children who are “incorrigible, ungovernable or habitually disobedient a beyo the lawful control of
parent”); Miss. Code Ann. §43-21-105(k) (Supp. 2001) (“child in need of supervision” includes a child who “is habitually

disobedient of reasonable... commas of his parent... a is ungovernable”).

115 Neb. Rev. Stat. §43-247(3) (b) (2001 Supp.). See also NC. Gen. Stat. $7B-1501(27) (2002) uisciplined juvenile” is one who
“is unlawfully absent from school; or is regularly disobedient a beyo the disciplinary control of the juvenile’s parent... or

has run away from home for a period of more than 24 hours”).
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116 See, e.g. In re Walker, 191 S.E.2d 702 (N.C. 1972).

117 See, e.g., C. Alder, Geer Bias in Juvenile Diversion, 30 CRIME & DELINQ. 400 1984 M. Chesney-Li, Judicial Paternalism a
the Female Status Offeer: Training Women to Know Their Place, 23 CRIME & DELINQ. 121 (1977); Note, Ungovernability:
The Unjustified Jurisdiction, 83 YALE L.J. 1383, 1386-89 (1974).

118 Id.

119 See, e.g., A. Sussman, Sex-Based Discrimination a PINS Jurisdiction, in L. Teitelbaum & A. Gough, Beyo Control: Status
Offeers in the Juvenile Courts 179, 182 (1977).
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120 State v. Caleine, 233 S.E.2d 318, 326 (W. Va. 1977).
121 Davis, supra note 3, at 2-17.

122 S.S. v. State, 299 A.2d 560 (Me. 1973).

123 Id. at 568.

124 Id.

125 Id.

126 In re Napier, 532 P.2d 423 (Okla. 1975).
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127 Id. at 426.
128 Gesicki v. Oswald, 336 E. Supp. 371 (S.D.N.Y. 1971).
129 Id. at 374-75.

130 For example, the Court noted that criminal statutes prohibiting “annoying couct” a dressing “suspicious persons” had been
struck down as vague but were “modes of precision” compared to the New York statute. Id.

131 Id. at 376 (citing Robinson v. California, 370 U.S. 660 (1962)).
132 See O.W. Ketcham, Why Jurisdiction Over status Offeers Should Be Eliminated, 57 B.U. L. REV. 645 (1977).
133 See, e.g., Notes, For Troubled Youth-Help, Not Jail,31 HASTINGS L.J.539 (1979).
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134 Institute of Judicial Admin. ¢ American Bar Ass’n, Juvenile Justice Staards, Staards Relating to Noncriminal Misbehavior
1-2 (1982). The Staards do provide for temporary official intervention in cases of runaways or where youths are in
immediate jeopardy. Id.

135 See, e.g., Ketcham, supra note 28; A. Sussman, Judicial Control Over Noncriminal Misbehavior, 52 N.Y.U. L. REV. 1051
(1977).
136 See, e.g., L. Arthur, Status Offeers Need a Court of Last Resort, 57 B.U. L. REV. 631 (1977); J. Polier, Dissenting View, Institute

of Judicial Admin. & American Bar Ass’n, Juvenile Justice Staards, Staards Relating to Noncriminal Misbehavior 67 (1982).

137 See Fox, supra, note 1, at 54; see also Wadlington,C Whitebread ¢S Davis,Children in the Legal System 109-10(1983).
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