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Abstract

This research addresses the procedural conditions for the recognition and enforcement
of foreign court judgments and orders in the State of Kuwait considered as the corner
stone in any lawsuit filed under article 199 of the Kuwaiti civil and commercial proce-
dures act as following: the competence of the foreign judicial body that rendered the
foreign judgment or judicial order; the validity of the procedures by which the foreign
judgment was issued; the finality of the foreign judgment or the judicial order according
to the law of the issuewance court; the foreign judgment or order does not conflict with
a previous Kuwaiti court ruling or Kuwaiti order; and the foreign judgment or order does
not conflict with public policy in the State of Kuwait. By the use of analytical and com-
parative methodology, the research starts by analyzing these five procedural conditions.
Furthermore, the article sheds light on the comparative legal approaches in different
countries, concerning these procedural conditions in order to evaluate the Kuwaiti legal
approach.

Keywords: Jurisdiction; Procedural public policy; Res Judicata; Kuwaiti civil and
commercial procedures act; Procedural conditions for the recognition and enforcement
of foreign court judgments
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mation, See:
The U.S. Federal Rules of Civil Procedure, in particular Rule 12 (b)5) ), which permits the defendant to file a motion to
dismiss a case for insufficient service of process; Danny J. Boggs, ‘The Right to a Fair Trial’ (1998) 1998 U Chi Legal F 1,
pp. 2-4; Diana-Loredana Jalba, ‘Guarantees of the Right to a Fair Civil Trial’ (2015) 4 Persp Bus L J 233, pp. 233-234;
Christos Rozakis, ‘The Right to a Fair Trial in Civil Cases’ (2004) 4:2 Judicial Studies Institute J. 96, pp. 96-106.
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36 See: Mauro Cappelletti & Joseph M. Perillo, Civil Procedure in Italy (Columbia University School of Law Project on
International Procedure 1965), pp. 370-377; Dennis Campbell, Comparative Law Yearbook of International Business, vol.
29 (2007), pp. 128-135.
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39 The U.S. Foreign-Country Money Judgments Recognition Act of 20054) § ) (C) (.(8
40 The Swiss Federal Act on Private International Law § (5).

41 For example, in the U.S., the Civil Procedural Due Process in Civil Cases is:
- Having an unbiased tribunal.
- Notice of the proposed action and the grounds asserted for it.
- Allowing the opportunity to present reasons for the proposed action.
- Having the full right to present evidence, and call witnesses.
- The right to know opposing evidence.
- The right to cross-examine adverse witnesses.
- A decision based exclusively on the evidence presented.
- Allowing the opportunity to have a counsel.
- The requirement that the tribunal prepares a record of the evidence presented.
- The requirement that the tribunal prepares written findings of fact and reasons for its decision.
To know more about the Civil Procedural Due Process in Civil Cases, See:
- Goldberg v. Kelly, 397 U.S. 254 (1970).
- Caperton v. A. T. Massey Coal Co., 556 U.S. 868 (2009).
- Lenchyshyn v. Pelko Electric, Inc., 281 A.D.2d 42 (N.Y. App. Div. 2001).
- Bridgeway Corp. v. Citibank, 201 F.3d 134, 137-38 (2d Cir. 2000).
- Brian Richard Paige, ‘Foreign Judgments in American and English Courts: A Comparative Analysis’ (2003) 26 Seat-
tle U L Rev 591, pp. 601-603.
- S. I. Strong, ‘Recognition and Enforcement of Foreign Judgements in U.S. Courts: Problems and Possibilities’ (2014)
33 Rev Litig 45, pp. 86-89.
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sl (g Al i) s 5 5 g2l Bachir s (3 palall (S 0Ll s 3 il 44
V. 17 civ., 4 octobre1967, Bull., I, n°® 277, JurisData n° 1967-700277; J.-B. Sialelli, note sous 1 civ., 4 octobre 1967,
Bull., I, n® 277, JCP, 1968, Il, n°15634; P. Lagarde, note sous 1 civ., 4 octobre1967, Bull., |, n° 277, Rev. crit. DIP,
1968, p. 98; B. Goldman, note sous 1 civ., 4 octobre1967, Bull., |, n® 277, JDI, 1969, p. 102; E. Mezger, note sous 17
civ., 4 octobre1967, Bull., |, n°® 277, D. 1968, p. 95.
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19 september 2007, n° 06-17096, Bull., I, n° 279, Dr. et proc., 2008, p. 33; E. Pataut, note sous1 civ., 19 septembre
2007, n° 06-17096, Bull., I, n® 279, Rev. crit. DIP, 2008, p. 617.
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n° 05-14082, Bull., I, n° 68, D. 2007, p. 892; F. Guerchoun, note sous 1% civ., 20 février 2007, n° 05-14082, Bull., I,
n° 68, Gaz. Pal., 2007, p. 1880.
48 D. Bureau et H. Muir Watt, Droit international privé, PUF, 3¢ éd., 2014, n° 263 et 276.
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49 The International Covenant on Civil and Political Rights, Art. 14, available at: https://treaties.un.org/Pages/Home.
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V. CEDH, 29 avril 2008, n° 18648/04, McDonald c/ France; P. Kinsch, note sous CEDH, 29 avril 2008, n° 18648/04,
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motivation défaillante ". 1 Civ., 17 mai 1978, n° 76-14843, Bull., I, n° 191.
V. aussi:
- 1 Civ., 9 octobre 1991, n° 90-13449, Bull., I, n* 251.
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- H. Motulsky, note sous 1 Civ., 11 juillet 1961, n° 58-13001, Bull., I, n° 396, Rev. crit. DIP, 1961, p. 813.
53 A. Huet, "Effets En France Des Jugements Etrangers Subordonnés A Leur Régularité Internationale. - Objet du contrdle:
les conditions de la régularité internationale”, op. cit, n® 70-72.
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