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Abstract

Contracting parties under petroleum contracts profoundly seek to abandon common law’s position
regarding the allocation of the risks. Under the common law, whoever violates a contractual
obligation, or any specific legal obligation liable to the fault committed, and therefore the
affected party must be compensated. However, this is not always the case within petroleum
industry, where risks are related to the party who is able to control these risks. In this regard,
the parties use the contract to reduce the probability of risk or control the consequences of such
arisk. The arrangement is usually made between operator and contractor under oilfield service
contracts or between the parties under the Joint Operating Agreement. This paper discusses the
contractual risk allocation in the petroleum industry concerning the practice of "knock-for-knock".

Keywords: Petroleum industry; Risk allocation; Indemnity; Liability; Joint operating agreement;
Operator; Contractor; Gross negligence; Willful misconduct; Consequential losses
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in Regulating Risk Allocation Provisions in Oilfield Contracts in Malaysia?’ (2015) 8 Int. J. Trade and Global Markets 3, 3.
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Re: Qil Spill by the Qil Rig "Deep Water Horizon" in the Golf of Mexico, [2012] Case 2:2010 MDL 2179-CJB-SS, Doc. 5446.
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14 Eduardo G Pereira and Wan M Zulhafiz (eds), Joint Operating Agreement: Applicability and Enforceability of Default

Provisions (RMMLF 2018) 1.

15 For more information about why the I0C Engage in JVA in the Qatari Gas Industry, see: Talal Abdulla Al-Emadi, Joint
Venture Agreements in the Qatari Gas Industry: A Theoretical and an Empirical Analysis (Springer 2019) 27-37.
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31 Greg May and Ken MacDonald, ‘Pointing the Compass Toward Indemnities’ (2017) Sixth White Paper of the ‘Contracting
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arising from, out of, or relating to the Services in connection with: (i) personal injury to or sickness, disease or death
of Personnel of the Indemnifying Signatory or any other members of its Group; and (ii) loss of, recovery of, or damage
to any Property to the Indemnifying Signatory or any other members of its Group; and (iii) Consequential loss suffered
by the Indemnifying Signatory or any other members of its Group”. 2012 Mutual Indemnity and Hold Harmless Deed.

33 Article 22 Indemnities of LOGIC Standard Contract states that "1) The CONTRACTOR shall be responsible for and shall
save, indemnify, defend and hold harmless the COMPANY GROUP from and against all claims, losses, damages, costs
(including legal costs) expenses and liabilities in respect of: (a) loss of or damage to property of the CONTRACTOR GROUP
... (b) personal injury ... to any person employed by the CONTRACTOR GROUP ... (c) subject to any other express provisions
of the CONTRACT, personal injury ... or damage to the property of any third party to the extent that any such injury,
loss or damage is caused by the negligence or breach of duty (whether statutory or otherwise) of the CONTRACTOR
GROUP ... "third party" shall mean any party which is not a member of the COMPANY GROUP or CONTRACTOR GROUP. 2)
The COMPANY shall be responsible for and shall save... CONTRACTOR GROUP from and against ... (a) loss of or damage
to property of the COMPANY GROUP ... (b) personal injury ... to any person employed by the COMPANY GROUP ... (c) ...
personal injury ... or damage to the property of any third party ... caused by the negligence or breach of duty ... of the
COMPANY GROUP." LOGIC Standard Contracts for the U.K. Offshore Oil & Gas Industry, Marine Construction, 2" Edition,
Aberdeen, U.K., October, 2004.
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35 Mielcarek (n 30) 14-15.
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2020 /4 /15 :J @)U www.lpa.gov.lb
rs)ans,UCuy\,g_;mw@sw\yy&jpasyﬂluhg}lats,u\@»,:2sgu\ :ﬁlc&g}\alsfﬂldychéylyv\iku 38
954
39 Model Development & Production Sharing Agreement of 2002 between the Government of Qatar and Contractor (North
Field).
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40 Wan Zulhafiz Zahari, ‘Unbalanced Indemnities : A Comparative Analysis of Risk Allocation in Qilfield Service Contracts in
Malaysia, the UK and USA’ (Ph.D, University of Aberdeen 2016) 116-117; 125-127.

41 Pat Saraceni and Nicholas Summers, ‘Reviewing Knock for Knock Indemnities: Risk Allocation in Maritime and Offshore Oil
and Gas Contracts’ (2016) 30 Austl. & NZ Mar. LJ 28, 33.
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43 Saraceni and Summers (n 41) 34.
44 ibid 36.

45 ALLEN & OVERY, ‘Guide to Extractive Industries Documents - Oil & Gas’ [2013] World Bank Institute Governance for
Extractive Industries Programme 1, 28.

46 In Hadley v Baxendale, the courts were asked to consider the extent to which losses could be recovered before becoming
too remote. In doing so, they identified two types of losses which a party can recover from the defaulting party in
the event of a breach of contract: 1. "Direct” Losses (limb 1 of the test): losses which arise naturally, i.e. according
to the usual course of things, from the breach in question, or, that may reasonably be supposed to have been in
the contemplation of both parties at the time the contract was made, as a probable result of the breach of it. 2.
“Indirect” or "Consequential” losses (limb 2 of the test): losses which result from special circumstances, and will only be
recoverable if such losses have been communicated to the defaulting party at the time when the contract was formed.
Hadley & Anor v. Baxendale & Ors, [1854] 9 Exch 341.

47 Environmental Systems Pty Ltd. v. Peerless Holdings Pty Ltd., [2008] V.S.C.A. 26 (26 February 2008).

48 Article 25 of LOGIC S.C. Marine Construction states that "For the purposes of this clause 25 the expression "Consequential
Loss" shall mean: (i) consequential or indirect loss under English Law; and (ii) loss and/or deferral of production, loss
of product, loss of use, loss of revenue, profit or anticipated profit (if any), in each case whether direct or indirect to
the extent that these are not included in (i), and whether or not foreseeable at the effective date of commencement
of the contract.”
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49 Santopinto (n 23) 7 et seq.

50 Trent Mercier, Josh Kane and Sharbil Nammour, ‘Drafting Canadian Oilfield Master Service Agreements: An Overview of
Key Clauses and Market Trends’ (2014) 52 Alta. L. Rev. 245, 255.

51 Red Sea Tankers Ltd & Others v. Papachristidis & Others "The Hellespont Ardent”, [1997] 2 Lloyd’s Rep. 547.
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55 Gordon (n 1) 492 et seq.
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56 There are several forms of the JOA in the world, such as "the Association of International Petroleum Negotiators: AIPN
model form 2002"; "the Canadian Association of Petroleum Landsmen’s: CAPL model form 2007"; "the American Association
of Petroleum Landmen’s: AAPL form 610 of 2015".
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59 Christopher Mathews and Eduardo G Pereira, ‘Joint Operating Agreements: Understanding Different Interests and
Concerns in the Wake of Reeder v. Wood County Energy’ (2017) 486 Marlus 73, 79.

60 Peter Roberts, Joint Operating Agreements: A Practical Guide (Globe law and business 2010) 155.

61 Scott C Styles, ‘Joint Operating Agreements’, Oil and Gas Law: Current Practice and Emerging Trends (Dundee University
Press 2011) 377.

62 Roberts (n 60) 158.
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63 Styles (n 61) 381.

64 Wendell Reeder v. Wood County Energy LLC et al., 395 S.W. 3d (Tex. 2012) ("Reeder II") 789.

65 The exculpatory clause in the JOA (AAPL 610-1989, Article V.A) provides, in relevant part: "Operator shall conduct its
activities under this agreement as a reasonable prudent operator, in a good and workmanlike manner, with due diligence
and in accordance with good oilfield practice, but in no event shall it have any liability as Operator to the other parties
for losses sustained or liabilities incurred except such as may result from gross negligence or willful misconduct”. Ibid
at 794.

66 The exculpatory clause in the JOA (AAPL 610-1977/1982, Article V.A) provides, in relevant part: “[Operator] ... shall
conduct all such operations in a good and workmanlike manner, but it shall have no liability as Operator to the other
parties for losses sustained or liabilities incurred, except such as may result from gross negligence or willful misconduct".
Ibid

67 Mathews and Pereira (n 59) 90.

68 Wendell Reeder v. Wood County Energy LLC et al, 320 S.W. 3d 433 (Tex. App. - Tyler 2010) ("Reeder I") 440 et seq.
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