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Abstract

This research deciphers the European Court’s standing on the dictum of excluding illegally obtained evidence
in criminal procedures. It seeks to look into judicial precedents that reveal the methodology followed by
the European Court in this regard to see whether the Court has inclined to actually assess the obtained
illegal evidence, or even draws any attention to it. If it is proven that the Court actually evaluates the
legitimacy of this evidence and assesses its acceptance, the next question would be to assess the extent
to which it does so, and whether the Court has the authority to exclude the evidence all together.

The research seeks to clarify the legal controls adopted by the Court to determine the scope of its powers
in this matter, whether in terms of evaluating the evidence and estimating its acceptance, or in terms of
the powers to rule on the illegality of the evidence in the event of a violation of one of the rights stipulated
in the European Convention on Human Rights, especially the right to a fair trial and the right to respect
private life.

This study answers the problem from the theoretical level to the practical one. Although the Court monitored
the legitimacy of evidence and its acceptance in many cases, it did not establish a clear methodology for
dealing with legitimate evidence. Despite the fact that that Court has adopted a number of criteria, the
Court did not go as far as to suggest any as the dominant one, and it did not go further to suggest one of
them and formulate it as a real approach to dealing with evidence. However, the jurisprudence of the
European Court is replete with judicial precedents that are based on criteria and foundations that are
suitable to serve as the base for the establishment of clear detailed regulations regarding the exclusion

rule, but that needs a serious pause from the Court and a bold step by which the Court pro
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21 Bogdan Micuicu: Reflection of The Principle of Loyalty, Op cit., p171.
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24 Gocmen v. Turkey (2006)HUDOC.

25 Gocmen v. Turkey (2006)HUDOC.
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26 Article3: "Nobody, under any circumstances, can torture or abuse anyone else. We should never be treated in ways that
cause us serious physical or mental suffering”.

27 Bogdan M: Reflection of the Principle of Loyalty, Op cit., p168.
28 lonita E. E, The Exclusion of Illegally Administered Evidence. Op cit. p68.
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29 lonita, E. E, The Exclusion of Illegally Administered Evidence, Op cit, p69.
30 Gafgen v. Germany (2010)HUDOC.

31 S. Smet, Gafgen v. Germany: threat of torture to save a life?, July 6, 2010, Strasbourg Observers, https://
strasbourgobservers.com/category/by-topic/prohibition-of-torture/.
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32 Joint Partly Dissenting Opinion of Judges Rozakis, Tulkens, Jebns, Ziemele, Bianku and Power, HUDOC.
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34 Jalloh v. Germany (2006)HUDOC.
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35 Tyrer v. UK (1978)HUDOC.
FOLYI G gt &5 )5 Y1 RSl 8- g5 A1 sl 3 kil 36
Ormerod. D.. "ECHR and the Exclusion of Evidence: Trial Remedies for Article 8 Breaches” [2003], Criminal Law Review
61; Taylor N "European Court of Human Rights: PG and JH v. United Kingdom" (2002), 66 Journal of Criminal Law 246 at
249; Fitzpatrick, B and Taylor, N, "Human Rights and Discretionary Exclusion of Evidence’ (2001)65 Journal of criminal
Law 349; Nash, S., "Secretly Recorded Conversations and the European Convention on Human Rights. Khan v. UK" (2000)4
International Journal of Evidence and Proof 268, shorturl.at/fDVWX.

37 Article 6: "1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by
law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in
the interest of morals, public order or national security in a democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court
in special circumstances where publicity would prejudice the interests of justice. 2. Everyone charged with a criminal
offence shall be presumed innocent until proven guilty according to law. 3. Everyone charged with a criminal offence has
the following minimum rights: -to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him- to have adequate time and facilities for the preparation of his defence- to
defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so require- to examine or have examined witnesses against
him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses
against him- to have the free assistance of an interpreter if he cannot understand or speak the language used in court".
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38 (Unknown), Evidence and proofs from the perspective of the European Court of Human Rights, http://www.ejtn.eu/
Documents/Themis/Written%20paper%20ltalie/ Themis%20written%20paper%20Romania%202.pdf, p5.
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39 Salduz v. Turkey (2008)HUDOC.

s Al (SH a5 40
« 71. De méme, le droit de ne pas contribuer a sa propre incrimination présuppose que, dans une affaire pénale,
’accusation cherche a fonder son argumentation sans recourir a des éléments de preuve obtenus par la contrainte ou des
pressions, au mépris de la volonté de ’accusé (Shannon c. Royaume-Uni, no 6563/03, § 32, 4 octobre 2005).
72. La Cour observe qu’en U’espéce le requérant a été interrogé durant sa garde a vue de prés de quatorze jours par les
membres des forces de "ordre puis, au terme de cette détention, par le procureur et le juge assesseur. Durant cette
période, 'intéressé, qui n’était pas assisté par un conseil, a fait plusieurs déclarations qui ’incriminaient lui-méme et
qui sont ensuite devenues des éléments de preuve parmi d’autres dans les motifs de ’arrét de condamnation de la cour
de siireté de UEtat ».

41 Gocmen v. Turkey (2006)HUDOC.
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42 Bogdan M, Reflection of The Principle of Loyalty, Op cit., p172.
43 lonita, E. E, The Exclusion of Illegally Administered Evidence, Op cit., p67.
44 Asch v. Austria (1991)HUDOC.
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82 Gafgen v. Germany, joint partly dissenting opinion of Judges Rozakis and others, para 2 (‘A criminal trial which admits
and relies, to any extent, upon evidence obtained as a result of breaching such an absolute provision of the Convention
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admissibility of other evidence obtained in the same manner ... is difficult to sustain’).
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