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Abstract:

While the role of parties’ autonomy is of minimal importance when discussing procedures in cases
including foreign element presented before the courts, it plays an important role in the choice of
applicable law in arbitration procedures. The reason for this is that an arbitrator is not subject to law
of jurisdiction, in the same way as a national judge. In response to the development of protection
of intellectual property, the World Intellectual Property Organization “WIPO” organization has
established an arbitration and Mediation centre, described as the first institutional international
center specialized in settling intellectual property disputes, and has given the parties freedom
to choose the law applicable to procedure. The study concludes that it is essential to introduce
amendments to the WIPO arbitration rules to guarantee legal clarity and prevent confusion, such
as imposing characterization to the law of the selected seat of arbitration, the need for explicit
choice on the law governing the arbitration procedures, and clarification about what is meant by
the law of the seat of arbitration in the absence of choice.

Keywords: Intellectual property; The party’s choice; Party autonomy; Arbitration procedures;
Procedural Law; Characterization; Applicable law; Seat of arbitration
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38 JD. H. Karton, ‘Party Autonomy and Choice of Law: Is International Arbitration Leading the Way or Marching to the Beat of

Its Own Drummer?’ (2010) 60 U.N.B. L.J. 32.He stated that rules of law are frequently applied in arbitration that are either

unavailable or unlikely to be applied in national courts. In the context of international of private law, “rules of law” must

be distinguished from “laws.” The latter means the laws applicable in a state, whatever their source - statute, case law,
or treaty. Rules of law, on the other hand, are any statements of principle that do not have the force of law in any state.
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(a) These Rules shall govern the arbitration, except that, where any of these Rules are in conflict with a provision of
the law applicable to the arbitration from which the parties cannot derogate, that provision shall prevail. (b) The Law
applicable to the arbitration shall be determined in accordance with Article 61(b).
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56 Article 61(b) states “The Law applicable to the arbitration shall be the arbitration law of the place of arbitration, unless

the parties have expressly agreed on the application of another arbitration law and such agreement is permitted by the
law of the place of arbitration.”
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66 Article 2 “where an arbitration agreement provides for arbitration under the WIPO Arbitration rules, these Rules shall be
deemed to form part of that Arbitration Agreement and the dispute shall be settled in accordance with these Rules, as in
effect on the date of the commencement of the arbitration, unless the parties have agreed otherwise”.
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70 Article 38 states “(a) Unless otherwise agreed by the parties, the place of arbitration shall be decided by the Center, taking
into consideration any observations of the parties and the circumstances of the arbitration.
(b) The Tribunal may, after consultation with the parties, conduct hearings at any place that it considers appropriate. It
may deliberate wherever it deems appropriate.
(c) The award shall be deemed to have been made at the place of arbitration.”
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72 Chrocziel et al., International Arbitration Of Intellectual Property Disputes: A practitioner’ (Guide, 2017, P7).
The seat of Arbitration will provide the procedural law that governs the arbitration. This does not entail the application of
domestic civil procedure rules but rather that the arbitration will be governed by the arbitration statute of the arbitral seat.

.212-211 up‘&u ¢>-}A 441}\.3“9/.7)5 73

74 Article 3 “These Rules shall govern the arbitration, except that, where any of these Rules is in conflict with provision of
the law applicable to the arbitration from which the parties cannot derogate, that provision shall prevail.”
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