|@!||||\|| Eiogo o Law

OATAR UNIVERSITY  lnGd o ol~

OPEN ACCESS

Submitted: 16/4/2019
Accepted: 19/5/2019

s ||||| Had deola pisi jla
- Qatar University Press

olal dails (gdc cbluAall alyal
dJalellggeallsluAibag
plie Loz plid
s sl 0 SIS ¢ Sl O S Sled
gmo;lamed@qu.edu.qa

uadlo

o e PN gzl g 3 A 0 sl wls b 5o e Lils Lo 5 50 ol ey
s sl inlas] UL sl o 2 oy b s S0y o A NI I o 2 G b
ST s e el o T L sir sliasl o 5 301 5T L 2 paae T L 62L3
LI saeldl o hs dle i J S end s alleda o gb ad; cULSI AL
DSV s gla Yl olel by ool ] e La b s " il LS Y1 L ) a5 o3
Tl Yl ool 2 £ b | gre DoV J sl s 0toms (e 0 S35 ot Ll a5 53 el
plondl (sdos IS e ad 55 oy A3 IS s s e 5 1 st L J sl s
S IVl el 3 L o 55 Wl 6 el Sl e sl s g el Yl edos
r’uﬁ\c\ﬁywwuwedﬁy\a_gw&ga_wa_ww@ga_;)wwg\jﬂwi
Tores bl il Loslias o1 ,a 105G 0T Liaad 5 650591 s 15501 055 OF Jaady Lo L
G b iob s oWl ides (e 5 8 ) sl LU | S LAl e 2l
GLEI] 1318 05 a8 (a2 aW 15 e el 055318 5 o (01 ) Y1 e
Sl sl Gany ol Lot | S sl s 3 bl am ) Ligsl A3 5 . VU s,
Adale g pe J A wlatie pos e (o g oY e G (6 Rl 7 Aal]

Wslal el eola Y1 o515 a1 olkdl e )Y UL sdualiaal] cilalall
JI sl et
(2079 dlonll ¢y s A gl) Aokl a5 gmotl) izt s Sln Y1 AaSB fo LS o) . plid dat £ B

JgYI oozl saall

https://doi.org/10.29117/irl.2019.0057

by P WS gy ) o ) Aol gy Ao A om0 o5 Bmalor 25l L s M1 A gdl b s 2020 ©

o= Aty il ¢ Jmdadl amy gV B3l Ay - e ias Ml eda .Creative Commons Attribution license CC BY 4.0
O 3ol oY ol iy U iy ) b 5T 18 51 8Y ST ol g ¢ faund

A8 Rl 2515 La 2235 0 S BS 0 5o o5V el el <2019 ol S 2501 Aol 148



[l Hod deols i la |@!||II||| pep

Qatar University Press UATAR UNIVERSITY b5 d o ols

OPEN ACCESS

Submitted: 16/4/2019
Accepted: 19/5/2019

Enlisting Terrorist Entities and Due Process of Law

Ghannam Mohamed Ghannam
Professor of Criminal Law, College of Law, Qatar University
gmohamed@qu.edu.qa

Abstract

This research addresses one of the most important issues in the modern criminal law. Following
September 11, the world was awakened by the size and the danger of Al Qaida as the most destructive
terrorist organization in the world. From that time, the UN and many States introduced legislations
proscribing the establishment, management, membership, recruitment, and even the promulgation
of the ideas of these organizations. These legislations became even more important due to the
dangerous role of the Islamic States operating in Syria and Irag. This research studies the process of
enlisting these organizations as terrorist organization in order to understand the mechanism followed
to criminalize their activities. This mechanism might be judicial or administrative as perceived
appropriate by the national legislator. It is thus significant to study this mechanism in light of the
right to due process of law. The consequences of enlisting an organization on the list of terrorist
organizations unveils the importance of the subject, most importantly, as far as the right to property
is concerned. In this regard, freezing the assets of an association or a corporation is a measure that
violates the right to property, especially when it is enforced ipso facto by the decision of enlisting
the organization on the above-mentioned list. Accordingly, this research offers a comparative study
of the different mechanisms followed by legislators around the world, as well as, the position of the
Qatari legislator. Finally, the research concludes by some concluding remarks and recommendations
that highlight its practical aspects.

Keywords: Terrorist entities and organizations; Proscribed organizations; Enlisting proscribed
organization; Due process of law; Freezing assets
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1 50 U.S.C £ 1701 (2001).
2 50 U.S.C. £ 287(C) (2001).

3 Bruce Zagaris, The Merging Of the Anti-Money Laundering And Counter-Terrorism Financial Enforcement Regimes After
September 11, 2001, p. 9.
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1 Justin S. Daniel, Blacklisting Foreign Terrorist Organizations: Classified Information, National Security, and Due Process,
University of Pennsylvania Law Review [Vol. 166: 213].
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2 People’s Mojahedin Org. of Iran v. U.S, op. cit; Nat’l Council Il, 373 F.3d 152, 158 (D.C. Cir. 2004).
3 Frankenhauser v. Rizzo, 59 F.R.D. 339.

4 Frankenhauser v. Rizzo, op. cit, Department of Navy v. Egan, 484 U.S. 518, 520 (1988).
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European Court of Justice, C-402/05 and 415/05 (2008) ECR 1-6351.
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d’Iran 12 December 2006, T-47/03 Sisson 11 July 2007.

Faraj Hassan v. Council of the European Union and European Commission (C-399/06 P) and Chafig Ayadi v. Council of the
European Union (C-403/06 P).
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4 Bruce Zagaris, op. cit, p. 151.
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Justin S. Daniel, Blacklisting Foreign Terrorist Organizations: Classified Information, National Security, and Due Process,
University of Pennsylvania Law Review, [Vol. 166: 213].
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RSC 2009. 197 ; L. Idot, Droit de [’Union européenne - Jurisprudence de la Cour de justice. Procédures quasi-répressives, RSC
2010. 244 ; U. Candas et A. Miron, Assonances et dissonances dans la mise en ceuvre des sanctions ciblées onusiennes par
[’Union européenne et les ordres juridiques nationaux, JDI n° 3, juill. 2011, chron. 8 et plus globalement J.-Cl. Libertés, v°
Libertés et terrorisme, fasc. 660, pts 40 s., par J.-C. Martin).

2 C. Demunck, CJUE, gde ch., 21 décembre 2011, France c. People’s Mojahedin Organization of Iran, aff. C-27/09, Rejet du
pourvoi de la France contre la radiation de la People’s Mojahedin Organization of Iran de la liste des organisations terrorists,
Dalloz actualité, 08 février 2012.
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1 German Federal Court of Justice (Bundesgerichtshof-BGH), 3rd Criminal Senate, Promoting a Terrorist Organisation: Support
versus Recruitment of Members or Supporters Decision of 16 May 2007, Case No. AK 6/07 and StB 3/07.

2 Bundesgerichtshof, 3rd Criminal Senate, Decision of 1 March 2007, Case No. AK 1/07.

3 BGH, 5th Criminal Senate, Decision of 28 October 2004, Case No. StB 5/04, NStZ-RR 2005, 73).

4 Encouragement of terrorism: (1) This section applies to a statement that is likely to be understood by some or all of the
members of the public to whom it is published as a direct or indirect encouragement or other inducement to them to the
commission, preparation or instigation of acts of terrorism or Convention offences.

(2) A person commits an offence if:

(a) he publishes a statement to which this section applies or causes another to publish such a statement; and

(b) at the time he publishes it or causes it to be published, he—

(i) intends members of the public to be directly or indirectly encouraged or otherwise induced by the statement to commit,
prepare or instigate acts of terrorism or Convention offences; or

(ii) is reckless as to whether members of the public will be directly or indirectly encouraged or otherwise induced by the
statement to commit, prepare or instigate such acts or offences.

(3) For the purposes of this section, the statements that are likely to be understood by members of the public as indirectly
encouraging the commission or preparation of acts of terrorism or Convention offences include every statement which—

(a) glorifies the commission or preparation (whether in the past, in the future or generally) of such acts or offences; and

(b) is a statement from which those members of the public could reasonably be expected to infer that what is being glorified
is being glorified as conduct that should be emulated by them in existing circumstances.

(4) For the purposes of this section the questions how a statement is likely to be understood and what members of the public
could reasonably be expected to infer from it must be determined having regard both—

(a) to the contents of the statement as a whole; and

(b) to the circumstances and manner of its publication.

(5) It is irrelevant for the purposes of subsections (1) to (3)—

(a) whether anything mentioned in those subsections relates to the commission, preparation or instigation of one or more
particular acts of terrorism or Convention offences, of acts of terrorism or Convention offences of a particular description
or of acts of terrorism or Convention offences generally; and,

(b) whether any person is in fact encouraged or induced by the statement to commit, prepare or instigate any such act or
offence....”.
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1 “Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form
and to join trade unions for the protection of his interests”.

2 CEDH 7 déc. 2006, Linkov c/République tchéque, req. no 10504/03.

3 CEDH, gr. ch., 30 janvier 1998, Parti communiste c/Turquie. - CEDH, gr. ch., 25 mai 1998, Parti socialiste c/Turquie. - CEDH, gr.
ch., 8 déc. 1999, Parti de la liberté et de la démocratie [Ozdep] c/Turquie.

4 Cour Européenne des droits de I’lhomme, Case of GULCU v. Turkey, 19 janvier 2016, n°17526/10.
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4 Protopapa v. Turkey 24 February 2009 (no. 16084/90, (8§ 104-112).

5 Vrahimi v. Turkey, no. 16078/90, §§ 111-122, 22 September 2009; Andreou Papi v. Turkey, 22 September 2009, no. 16094/90, §§
105-116); and Asproftas v. Turkey, 27 May 2010, no. 16079/90, §§ 103-114).

6 GULCU v. Turkey, op. cit.

7 Cour européenne des droits de ’lhomme, Case of Bakir and Others v. Turkey ,10 juillet 2018, n°46713/10.
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Savgin v. Turkey, no. 13304/03, §§ 39-48, 2 February 2010; Giil and Others v. Turkey, no. 4870/02, §§ 32-45, 8 June 2010; Mentes
v. Turkey (no. 2), no. 33347/04, §8§ 39-54, 25 January 2011; Kilic and Eren v. Turkey, no. 43807/07, §§ 20-31, 29 November 2011.

2 CEDH 7 décembre 2006, Artyomov c/Russie, req. no 17582/05 , AJDA 2007. 902, note Flauss.

CEDH 31 juillet 2001, Refah Partisi et autres c/Turquie, req. no 41340/98, 41342/98, 41343/98 et 41344/98. - CEDH, gr. ch.,
3 février 2003, Refah Partisi et autres c/Turquie, req. no 41340/98, 41342/98, 41343/98 et 41344/98, § 86-89, préc. - V. sur cet
arrét KITSOU-MILONAS, Europe 2001, no 344. - SUDRE, JCP 2002. I. 105, no 16.

w

4 CEDH, gr. ch., 3 février 2003, Refah Partisi c/Turquie, req. no 41340/98, 41342/98, 41343/98 et 41344/98.

w

CEDH 30 juin 2009, Herri Batasuna et Batasuna c/Espagne, req. no 25803/04 et 25817/04.

(o))

CEDH 15 janvier 2013, Eusko Abertzale Ekintza - Accion Nacionalista Vasca [EAE-ANV] c/Espagne, req. no 40959/09, § 79 s.

]

CEDH 20 octobre 2005, Organisation macédonienne unie Iliden et autres c/Bulgarie, req. no 44079/98.
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1 Cour européenne des droits de I’homme, 2e section, Case of IMRET v. Turkey (No. 2), 10 juillet 2018, n° 57316/10.

2 The Sunday Times v. the United Kingdom (no. 1), 26 April 1979, § 49, Series A no. 30; De Tommaso, cited above, § 107; Medzlis
Islamske Zajednice Bréko and Others, cited above, § 70; and Satakunnan Markkinapdrssi Oy and Satamedia Oy, cited above, § 143).

3 De Tommaso V. Italy [GC], no. 43395/09, § 106, 23 February 2017 and the cases cited therein; Medzlis Islamske Zajednice Brcko
and Others v. Bosnia and Herzegovina [GC], no.17224/11, § 68, 27 June 2017; and Satakunnan Markkinaporssi Oy and Satamedia
Oy v. Finland [GC], no. 931/13, § 142, ECHR 2017.

4 Association Ekin v. France, no. 39288/98, § 44, ECHR 2001-VIIl; Ahmet Yildirim v. Turkey, no. 3111/10, § 57, ECHR 2012; and
Cumbhuriyet Vakfi and Others v. Turkey, no. 28255/07, § 50, 8 October 2013. The Court further reiterates that the “law” is
the provision in force as the competent courts have interpreted it (see Leyla Sahin v. Turkey [GC], no. 44774/98, § 88, ECHR
2005-XI).

5 Centro Europa 7 S.r.l. and Di Stefano v. Italy [GC], no. 38433/09, § 143, ECHR 2012; Mesut Yurtsever and Others v. Turkey, no.
14946/08 and 11 others, § 103, 20 January 2015; Isikirik v. Turkey (no. 41226/09, § 58, 14 November 2017) and also, mutatis
mutandis, Hasan and Chaush v. Bulgaria [GC], no. 30985/96, § 84, ECHR 2000-XI; and De Tommaso, cited above, § 109.

6 U.S. Supreme Court, Scales v. United States, 367 U.S. 203 (1961).

A8 Rl 2515 La 2235 0 S BS 0 5o o5V el el <2019 ol S 2501 Aol 178



s oo A e a5 I Ll eVl iy o5 ol 5l ol 5T s e 52 oS0 | - LSl
S5l SN 0TS & gl D g frms DU Llie ud 5 ol 2] BLES (0,4 iy alnd 2 015 (5
il oSl plas 5 (3 5L OF o ) Lol &5 31 555 ol aeke pm ) 315 5 day A1 S
ol (S 2 el o s 4y Sl (U1 gl 1o LaSondl ooy 25 . M3 322 G5 5 o)) s Lo
Joadl 812 5 ¢ gl eondl o n 5 endl (8GR oty 601 S0V sretll IV a0
3Ll g aldh Jooadd] il lbeay bl LSkl onh 5 IS - b ol V1 G G oSG g1 el
1 6l G = sl adall 0 S e s OF SIS (isle RaSI2 (3 G ey (1 (S 01 g2l
FaSodl Sl s 3 sl (S plas L5 ) ge s Sl ooV e Cile Lo 502 b s Raale -
plas 5 ] se plsle Gla,] dmy oo . 51 s il 2 Y (S 0T (65 523 051 O
de BUL) ] o 5 15 gl o poliany ¥ galond| o] (3 531 015 G55 o) s Laikie 35401 (S
1555 posle 15 gl OF oy OT Wb p 3l BISYI O S oS i 3 51 o) o (315 15 201 )
5 - JEWHCL [P W KPR P S P PY YL

S O S g e 0 lis 33 guianll o F Doy 5 -29

T de S o1 Ll ST o st 85 gla ) S G & gl SBY (S oY s Ll 5 5
i aie gLl (i 3 4 paall deg Sl = (o Il 05 (3 4 sanll el o satey - 196
5 5l oS plas U5 ) goy o gl O OIS o I3 e 85 e alaridl OF o3 U5V el
G ) blesy o s O 3ol 15ae asetll 055G O GWI el s Sy eV sl LY S
T s Lgalay i sl ST S8 sde s 2 s 4S50 L5y G ses 2

G glas] oS 3 R panll ag ade CILL bladl 31 e OTBIYL slall oS4 e
Lol Sl s S Bl &y poanll 35 g Dl 31 553,2 s ke S DLl 3L 2l
1950 & y3lall A1 Y1 0 56 (3 5, 1 oo 2l OL "Scales” £a8 (§ &S5 oY1 sl LY 51
DL g OF ey T I3 ¢ gl G2 S ol 3 o gedd) O3l 3 & gl Lo Ly OIS (U1
FoA s sl oLt 2 s ade ol el s 3 e

3oy OF ey dla ] delar 3 & el 01 2015 s i all Jaidl aSe cuss lall b 3
P b I Ol o sles Y1 g allall Gl g3 e JJ1 p g OF5 & puaall s jallae

1 Scales v. United States, 367 U.S. 203 (1961).
2 U.S. Supreme Court, Scales v. United States, 367 U.S. 203 (1961).
) 84M22781@)&B\‘2015@ﬁu9ét?u.&.5; 3

179 A8 Rl 25 La 235 0 S B e 5o o 53 el el <2019 el 0 S 2501 Al



oo BLEIL O segell o33 OF ol OLS (3 233l & poaall 5t LSl s (3 S iS5 Y5
2 gl adas (3 BLadl OF SIS gl Al plaazel [ab ST de o) Jasecdl 1Y b ol
T2l e il o gl I e o L3 anl) A gl

bl ObS saelud Sl SLsY) s —Lals

a2 A Sl Ol ] pleaiVl o 52 (3,4l O S OB Glasl OLS (3 & seaadl d] BLEYL -30
e 421-2=T a0 by U3y b g5 5 5l dula ) day o OIS S o I35 ) Jndl ST |
S U ST 2 e b o o2 S sag BH RSN e 5" Ol Lo a8 I (i 80 0l 531 0 56
2Bt o ol e bl 2 L L] Ll ol )Y sl e A1 25U JLsY) e 58T
2355 8 U g szl Bonod) Lo oS ol Lakie B ) G2 2082 ol e (LA 4 sl
S5l il e d g3l QL BLAYL s s cdulay] S S e SN e p 55 &l ] dnae
Sl e SV Lyl V1 o3 A e ALl Bl o el W3 oy A (3 QLo Sl ais gy i
SRl LSS 8 a5 Aols ) o5

plbiy S5 451315 L8] G 5 e e 3 S o0 Lo Gl s () 0l g2l sy L
P66 (53,5 BB 92U S o L b b oy o8 Lo sasll) 5 0 o o] 3T ol Bt les 3
U3 3has 15 5 eyl V1 SULSI 203G Lo g5 QLIS QU1 el o G by Lol koS o 5o
ety (g all ot i e O o5l T 5 ke p sy OF g A1 g8 o 55 - Sl STI ol o 3o
glasl lesl p 5 OLSII 1 OY Lyla ] dleel G pieig sl sl (e e la, Y1 OLSU QU el
st (& el i ezl (53U e G5 3l (s Wl 31 5 LoSomll s alinns o] OLSUN 0 555
SN AETasWl 355 3l Sl saall e pa s (oLl fomy LaSell cnas G5 o L5 5 7 40la )

ol e Lulasl dadie 3 SN ASYI Loy ¢ 58 50— Loall odn = L A1 2] LS il A3
Sl LeeS (3 RaSoull s a3y Saslaaly aale o ool s U] Jlo eds oo f oo iy

(38482680645, palall (2015 & by pa I gl 2% 1
2 "le fait de participer a un groupement formé ou a une entente établie en vue de la préparation, caractérisée par un ou plusieurs
faits matériels, d’un des actes de terrorisme mentionnés aux articles précédents".

3 Crim. 21 mai 2014, no 13.83.758 , Bull. crim. no 136.

4 Art. 421-2-1 (L. no 96-647 du 22 juillet 1996) Constitue également un acte de terrorisme le fait de participer a un groupement
formé ou a une entente établie en vue de la préparation, caractérisée par un ou plusieurs faits matériels, d’un des actes de
terrorisme mentionnés aux articles précédents.

5 Mélanie Bombled, Terrorisme par association de malfaiteurs en cas de soutien a une organisation terroriste, Crim. 21 mai 2014,
F-P+B+l, n® 13-83.758, Dalloz actualité, 3 juin 2014.

6 Crim. 21 mai 2014, n°13-83.758: Mélanie Bombled, Terrorisme par association de malfaiteurs en cas de soutien a une organisation
terroriste, Dalloz actualité, 3 juin 2014.
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1 Chantal Cutajar, Le gel des avoirs terroristes en application du réglement UE n°2580/2001, AJ Pénal 2013, p. 455.
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1 CJCE, arrét du 3 septembre 2008, Yassin Abdullah Kadi et Al Barakaat International Foundation c/Conseil de [’Union européenne
et Commission des Communautés européennes.
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1 Marieke de Goede, Blacklisting and the ban: Contesting targeted sanctions in Europe, Security Dialogue, 42(6):499-515, SAGE
Publications Ltd, 2011.
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Arrét rendu par Conseil d’Etat, 09-11-2005, n° 254882, Un dirigeant terroriste ne peut pas bénéficier de la convention de
Geneéve, AJDA 2006, p. 269.

2 Ronny Abraham, La participation passée d’une personne a un groupe d’action terroriste, la rend indigne d’acquérir la
nationalité francaise, AJDA 1994, p. 140.

CEDH, 28 février 2008, Saadi c/Italie, req. n° 37201/06: AJDA 2008. 978, chron. J.-F. Flauss ; ibid. 1929, chron. J.-F. Flauss ;
RSC 2008. 692, chron. J.-P. Marguénaud et D. Roets Elle s’appuie sur divers rapports pour affirmer que la situation des droits de

w

’homme au Maroc a peu évolué depuis ’arrét Boutagni c. France (CEDH, 18 nov. 2010, Boutagni c/France, req. no 42360/08;
Caroline Fleuriot, Expulsion d’un étranger lié a des organisations terroristes et risque de torture, CEDH, 30 mai 2013, Rafaa c.
France, req. n°® 25393/10, Dalloz actualité 13 juin 2013.

4 CEDH, 30 mai 2013, Rafaa c. France, req. n° 25393/10, Dalloz actualité 13 juin 2013, Expulsion d’un étranger lié a des
organisations terrorists et risque de torture.
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