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2001.
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later developed and from which the work can be perceived, reproduced, or otherwise communicated, either directly or
with the aid of a machine or device".
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"la copie privée ne constitue pas un droit mais une exception légale au principe prohibant toute reproduction intégrale ou
partielle d'une oeuvre protégée faite sans le consentement du titulaire de droits d'auteur".
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Art. L. 122-5, Lorsque I'ceuvre a été divulguée, l'auteur ne peut interdire: 2° Les copies ou reproductions strictement
réservées a l'usage privé du copiste et non destinées a une utilisation collective".
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Art 13"Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict
with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder".
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Art 5/5 «Les exceptions et limitations prévues aux paragraphes 1, 2, 3 et 4 ne sont applicables que dans certains cas
spéciaux qui ne portent pas atteinte a I'exploitation normale de l'oeuvre ou autre objet protégé ni ne causent un préjudice
injustifié aux intéréts légitimes du titulaire du droit».
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P.-Y. Gautier, L'élargissement des exceptions aux droits exclusifs, contrebalancés par le « test des trois étapes »: Comm.
com. électr. 2006, étude 26.
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Y. Gaubiac, dimension de la privée dans le monde numérique de la communication, Comm. com. Electr no 6 , juin 2008,
étude 14, préc no 8.
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Westkamp, Guido : Three-Step Test and Copyright Limitations in Europe: European Copyright Law between Approximation
and National Decision Making, Journal of the Copyright Society of the U.S.A., Vol. 56, Issue 1, (2008-2009) p. 56
Senftleben, Martin. Copyright, Limitations and the Three-Step Test, An Analysis of the Tree-Step Test in International and
EC Copyright Law, Kluwer Law international, 2004, p. 144. and Guido Westkamp, The Three-Step Test and Copyright
Limitations in Europe: European Copyright Law between Approximation and National Decision Making, 56 J.
COPYRIGHT SOC’Y U.S.A. 1, 7 (2009).
Symons, Andrew : Three-Step Test for Determining When Compliance with the Americans with Disabilities Act Is Required,
Gonzaga Law Review,( L. 28 Gonz. L. Rev. 235) Vol. 28, Issue 2 (1992—1993), pp. 235-264.
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C. Colin, la contractualisation des exceptions en droit d'auteur; oxymore ou pléonasme? Comm. com. Electr, n® 2, février
2010, étude 3.
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Section 107 " Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including
such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as
criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is
not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the
factors to be considered shall include — (1)  the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes; (2)  the nature of the copyrighted work;(3)  the amount
and substantiality of the portion used in relation to the copyrighted work as a whole; and (4)  the effect of the use upon
the potential market for or value of the copyrighted work. The fact that a work is unpublished shall not itself bar a finding
of fair use if such finding is made upon consideration of all the above factors.
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Cass. 1™ civ., 28 févr. 2006, Sté Studio Canal et a. ¢/ Perquin et UFC Que choisir: Juris-Data n® 2006-032368; Comm.
com. électr. 2006, comm. 56, note Ch. Caron; JCP G 2006, II, 10084, note A. Lucas; Légipresse 2006, n° 231, IIL, p. 71.
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TGI Paris, 10 janvier 2006, Christophe R et UFC Que Choisir ¢/ Warner Music France et FNAC, disponible sur http://
www.juriscom.net/jpt/visu.php?ID=784.
. )L.':\ o
Cons. const., 27 juill. 2006, déc. n°® 2006-540 DC: D. 2006, p. 2157, obs. C. Castets-Renard ; Propr. intell. 2006, n° 20, p.
240, obs. V.-L. Benabou. « recourir a des mesures techniques de protection limitant le bénéfice de l'exception a une copie
unique, voire faisant obstacle a toute copie, dans les cas particuliers ou une telle solution serait commandée par la
nécessité d'assurer l'exploitation normale de I'oeuvre ou par celle de prévenir un préjudice injustifiéx.
(S il 8y all aaly - T
- Williams, Andrea D : Fair Use Doctrine and Unpublished Works, Howard Law Journal, Vol. 34, Issue 2 (1991), pp.
115-138 . 34 Howard L.J. 115 (1991) .
-Stephen B. 24 Hofstra L :Copyright, Privacy, and Fair Use , Hofstra Law Review, Vol. 24, Issue 1 pp. 179-222 Thau,.
Rev. 179 (1995-1996) .
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UMG Recording, Inc. v.MP3.com , Inc.92 F.Supp.2d 349, 351 (S.D.Y.2000) (reproduction of audio CD into MP3 format
does not " transform" the work).
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See v. Acuff-Rose Music, 510 U.S. 569 m 579, 1994: see also A. M. Records, Inc. v. Napstre. Inc, 239 F3d 1004, 1015
(9™ Cir. 2001).
k) - 1o
See Napstre.Inc, 239 F3d at 1015. The Napster district court also considered the distribution of files to "anonymous
requesters” to be "commercial" A. M makes a good example of blurring the kinds of infringement taking place.
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A.M Records, Inc. v. Napstre.Inc , 239 F3d 1004 , 1015 (9 th Cir. 2001) .
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17 U.S.C.s 1001 (5) (B) (IT) (2001).
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Napstre. Inc, 239 F3d at 1024-25 (citing Recording Indus. Ass' n of Am.v.Diamond Multimedia Sys. Inc. 180 F.3 d 1072,
1078 (9™ Cir. 1999).
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Vudrag, Pierre : Fair Use in News and Reviews GPSolo , 28 GPSolo 30 2011 Vol. 28, Issue 6, pp. 30—31 28 GPSolo 30
(2011).
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"every commercial use of copyrighted Sony Corp. of America v. Universal City Studios, Inc 464 U.S. 417(1984). material
is presumptively an unfair [use]" and also presumptively demonstrates a likelihood of economic harm to the copyright
owner (the fourth statutory factor); "but if [the copying] is for a noncommercial purpose, the likelihood must be
demonstrated ".
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Castle Rock Entm't, Inc. v. Carol Publ'g Group, Inc., 150 F.3d 132, 145 (2d Cir. 1998) (quoting lower court).
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Suntrust Bank v. Houghton Mifflin Co, 268 F.3d 1257 (11th Or. 2001) (preliminary
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Sony Corp. v. Universal City Studios , Inc. 464 U.s.417, 445-50. (2d Cir. 1983).
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Harper & Row Publishers, Inc. v. Nation Enterprise 471 U.S. 539 (1985). the law generally recognizes a greater need to
disseminate factual works than works of fiction or fantasy".
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Harper & Row Publishers, Inc. v. Nation Enterprise "Although a relatively small part of the Ford manuscript was copied,
it comprised a large part of the article in The Nation and, most significantly, was qualitatively among the most important
parts of the manuscript, containing the "most powerful passages," the "dramatic focal points" of great "expressive value."
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A.M Records, Inc. v. Napster, Inc. 114 f. Supp. 2d 896, 913 (N.D.Cal.2000).
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